FILED: November 10, 1998
PUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CIRCU T

No. 97-1604

BROWN & WLLIAVSON TOBACCO CORPORATI ON;
LORI LLARD TOBACCO COVPANY; PHLIP MORR'S,
| NCORPORATED; RJ REYNOLDS TOBACCO COVPANY,

Plaintiffs - Appellants,

and

COYNE BEAHM | NCORPORATED;, LI GGETT GROUP,
| NCORPORATED,

Plaintiffs,

ver sus

FOOD & DRUG ADM NI STRATI ON; DAVI D A. KESSLER,
M D., Comm ssioner of Food and Drugs,

Def endants - Appel | ees.

ATTORNEYS GENERAL OF THE STATE OF M NNESOTA;
STATE OF ALASKA; OF AR ZONA; STATE OF
ARKANSAS; STATE OF COLORADQO STATE OF
CONNECTI CUT;  STATE OF FLORIDA;, STATE OF
HAWAI | ; STATE OF | LLINOS; STATE OF | NDI ANA;
STATE OF | OM; STATE OF LOUI SI ANA; STATE OF
KANSAS; STATE OF MAINE; STATE OF MARYLAND;
STATE OF MASSACHUSETTS; STATE OF M CHI GAN,
STATE OF M SSI SSI PPl ; STATE OF M SSOURI; STATE
OF MONTANA;, STATE OF NEVADA; STATE OF NEW
HAMPSHI RE; STATE OF NEW JERSEY; STATE OF NEW
MEXI CO, STATE OF NEW YORK; STATE OF NORTH
DAKOTA; STATE OF OH O STATE OF OKLAHOVA;
STATE OF OREGON, STATE OF PENNSYLVANI A; STATE
OF RHODE | SLAND;, STATE OF SQUTH DAKOTA; STATE
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OF TEXAS; STATE OF UTAH, STATE OF VERMONT;

STATE OF WASHI NGTON;, STATE OF WEST VI RG NI A;

STATE OF W SCONSI N, THE CI TY AND COUNTY OF SAN
FRANCI SCG, PUBLI C Cl Tl ZEN, THE AMERI CAN
ACADEMY  OF PEDI ATRI CS; AVERI CAN  CANCER
SOCI ETY; AMERI CAN COLLEGE PREVENTI VE MEDI Cl NE;

AMERI CAN HEART ASSCCI ATI ON;  AMERI CAN  LUNG
ASSCOCI ATI ON;  AMERI CAN  MEDI CAL  ASSOCI ATI ON;

AMERI CAN MEDI CAL WOMVEN' S ASSCCI ATI ON;  AMERI CAN
PUBLI C HEALTH ASSQOCI ATI ON; AMERI CAN SOCI ETY OF
ADDI CTI ON MEDI CI NE; THE HMO GROUP; NATI ONAL
ASSCOCI ATI ON OF ELEMENTARY SCHOOL PRI NCI PALS;

NATI ONAL ASSCCI ATION  OF SECONDARY  SCHOOL
PRI NCI PALS; NATI ONAL CENTER FOR TOBACCO FREE
KIDS, STATE OF KENTUCKY; WASHI NGTON LEGAL
FOUNDATI ON  ("WLF"); MARI O ANDRETTI ; DON
GARLITS; AL UNSER, RUSTY WALLACE; CALE
YARBOROUGH, RICHARD BURR, CASS BALLENGER,

HOMARD COBLE, United States Representatives,

LAUCHCLOTH, United States Senator,

No. 97-1581

COYNE BEAHM | NCORPORATED; BROWN & W LLI AMSON
TOBACCO CORPORATI ON; PHI LI P MORRI S,
| NCORPORATED;, RJ REYNOLDS TOBACCO COWMPANY;
NATI ONAL ASSOCI ATI ON OF CONVENI ENCE STORES;
ACVE RETAIL, | NCORPORATED, UNI TED STATES
TOBACCO COVPANY; CONWOCD COMPANY, LP; NATI ONAL
TOBACCO  COVPANY, LP; Pl NKERTON  TOBACCO
COMPANY; SW SHER | NTERNATI ONAL, | NCORPORATED,
CENTRAL CAROLI NA GROCERS, | NCORPORATED; J.T.
DAVENPORT, | NCORPORATED, NORTH  CARCLI NA
TOBACCO DI STRI BUTORS COWM TTEE, | NCORPORATED,
THE AMERI CAN ADVERTI SI NG FEDERATI ON; AMERI CAN
ASSOCI ATI ON OF ADVERTI SI NG AGENCI ES;
ASSCOCI ATl ON OF NATI ONAL ADVERTI SERS,
| NCORPORATED;, MAGAZI NE PUBLI SHERS OF AMERI CA;
THE OUTDOOR  ADVERTI SI NG  ASSOCI ATION  OF
AMVERI CA, | NCORPORATED, PO NT  OF PURCHASE

Am ci

Curi ae.
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ADVERTI SI NG | NSTI TUTE; LORI LLARD  TOBACCO
COVPANY,

Plaintiffs - Appell ees,

and

LI GGETT GROUP, | NCORPORATED,
Pl aintiff,

ver sus

FOOD & DRUG ADM NI STRATI ON; DAVI D A. KESSLER,
M D., Comm ssioner of Food and Drugs,

Def endants - Appel |l ants.

ATTORNEYS GENERAL OF THE STATE OF M NNESOTA;
STATE OF ALASKA; STATE OF ARIZONA; STATE OF
ARKANSAS; STATE OF COLORADQO STATE OF
CONNECTI CUT;  STATE OF FLORIDA;, STATE OF
HAWAI | ; STATE OF | LLINOS; STATE OF | NDI ANA;
STATE OF | OM; STATE OF LOUI SI ANA; STATE OF
KANSAS; STATE OF MAINE; STATE OF MARYLAND;
STATE OF MASSACHUSETTS; STATE OF M CHI GAN,
STATE OF M SSI SSI PPl ; STATE OF M SSOURI; STATE
OF MONTANA; STATE OF NEVADA; STATE OF NEW
HAMPSHI RE; STATE OF NEW JERSEY; STATE OF NEW
MEXI CO, STATE OF NEW YORK; STATE OF NORTH
DAKOTA; STATE OF OH O STATE OF OKLAHOVA;
STATE OF OREGON, STATE OF PENNSYLVANI A; STATE
OF RHODE | SLAND;, STATE OF SQUTH DAKOTA; STATE
OF TEXAS, STATE OF UTAH, STATE OF VERMONT,
STATE OF WASHI NGTON, STATE OF WEST VI RA N A;
STATE OF WSCONSIN, CITY AND COUNTY OF SAN
FRANCI SCO, PUBLI C CI Tl ZEN, THE AMERI CAN
ACADEMY  OF  PEDI ATRI CS; AMERI CAN  CANCER
SOCI ETY; AMERI CAN COLLECGE PREVENTI VE MEDI Cl NE;
AMVERI CAN  HEART ASSCCI ATI ON; AVERI CAN  LUNG
ASSOCI ATI ON;,  AMERI CAN  MEDI CAL  ASSOCI ATI ON;
AMERI CAN MVEDI CAL WOVEN S ASSOCI ATI ON;  AMERI CAN
PUBLI C HEALTH ASSQC!I ATI ON; AMERI CAN SOCI ETY OF
ADDI CTION MEDI CI NE; THE HMO GROUP; NATI ONAL
ASSOCI ATI ON OF ELEMENTARY SCHOCOL PRI NCI PALS;
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NATI ONAL ASSCCI ATION  OF SECONDARY  SCHOOL
PRI NCI PALS; NATI ONAL CENTER FOR TOBACCO FREE
KIDS, STATE OF KENTUCKY; WASHI NGTON LEGAL
FOUNDATI ON, ("WLF"); MARI O ANDRETTI ; DON
GARLITS; AL UNSER, RUSTY WALLACE, CALE
YARBOROUGH, RICHARD BURR, CASS BALLENGER,
HOMARD COBLE, United States Representatives,
LAUCH FAI RCLOTH, United States Senator,

No. 97-1606

COYNE BEAHM | NCORPORATED; BROMN & W LLI AMSON
TOBACCO CORPCORATI ON, LORI LLARD TOBACCO
COWPANY; PH LIP MORRI'S, |NCORPORATED, RJ
REYNOLDS TOBACCO COVPANY, UNI TED STATES
TOBACCO COVPANY; CONWOCD COMPANY, LP; NATI ONAL
TOBACCO  COVPANY, LP; Pl NKERTON  TOBACCO
COMPANY; SW SHER | NTERNATI ONAL, | NCORPORATED,
CENTRAL CAROLI NA GROCERS, | NCORPORATED; J.T.
DAVENPORT, | NCORPORATED, NORTH  CARCLI NA
TOBACCO DI STRI BUTORS COWM TTEE, | NCORPORATED,
THE AMERI CAN ADVERTI SI NG FEDERATI ON; AMERI CAN
ASSOCI ATI ON OF ADVERTI SI NG AGENCI ES;
ASSCOCI ATl ON OF NATI ONAL ADVERTI SERS,
| NCORPORATED;, MAGAZI NE PUBLI SHERS OF AMERI CA;
THE OUTDOOR  ADVERTI SI NG  ASSOCI ATION  OF
AMVERI CA, | NCORPORATED, PO NT  OF PURCHASE
ADVERTI SI NG | NSTI TUTE; NATI ONAL ASSOCI ATI ON OF
CONVENI ENCE STORES; ACME RETAI L, | NCORPORATED,

Am ci Curi ae.

Plaintiffs - Appellees,

and

LI GGETT GROUP, | NCORPORATED,

ver sus

Pl aintiff,
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FOOD & DRUG ADM NI STRATI ON; DAVI D A. KESSLER,
M D., Comm ssioner of Food and Drugs,

Def endants - Appell ants.

ATTORNEYS GENERAL OF THE STATE OF M NNESOTA;

STATE OF ALASKA; STATE OF ARI ZONA, STATE OF
ARKANSAS; STATE OF COLORADO STATE OF
CONNECTI CUT; STATE OF FLORIDA; STATE OF
HAWAI | ; STATE OF |ILLINO S; STATE OF | NDI ANA;

STATE OF |1 OM;, STATE OF LQUI SI ANA;, STATE OF
KANSAS; STATE OF MAINE, STATE OF MARYLAND;

STATE OF MASSACHUSETTS; STATE OF M CH GAN;

STATE OF M SSI SSI PPl ; STATE OF M SSOURI ; STATE
OF MONTANA; STATE OF NEVADA, STATE OF NEW
HAMPSHI RE; STATE OF NEW JERSEY; STATE OF NEW
MEXI CO STATE OF NEW YORK; STATE OF NORTH
DAKOTA; STATE OF OH O STATE OF OKLAHOWA;

STATE OF OREGON; STATE OF PENNSYLVANI A, STATE
OF RHODE | SLAND; STATE OF SOUTH DAKOTA; STATE
OF TEXAS; STATE OF UTAH, STATE OF VERMONT;

STATE OF WASHI NGTON;, STATE OF WEST VIRA NI A,

STATE OF WSCONSIN, CITY AND COUNTY OF SAN
FRANCI SCO, PUBLI C CI Tl ZEN; THE AMERI CAN
ACADEMY  OF PEDI ATRI CS; AVMERI CAN  CANCER
SCCI ETY; AMERI CAN COLLEGE PREVENTI VE MEDI Cl NE;

AMERI CAN  HEART ASSOCI ATI ON; AMERI CAN  LUNG
ASSCOCI ATI ON;  AMVERI CAN  MEDI CAL  ASSQOCI ATI ON;

AVMERI CAN MEDI CAL WOMEN' S ASSOCI ATI ON; AMERI CAN
PUBLI C HEALTH ASSCCI ATI ON; AMERI CAN SCOCI ETY OF
ADDI CTION MEDI CI NE; THE HMO GROUP; NATI ONAL
ASSOCI ATI ON  OF ELEMENTARY SCHOOL PRI NClI PALS;

NATI ONAL ASSOCI ATION OF SECONDARY  SCHOCL
PRI NCI PALS; NATI ONAL CENTER FOR TOBACCO FREE
KIDS; STATE OF KENTUCKY; WASHI NGTON LEGAL
FOUNDATI ON  ("WLF"); MARI O ANDRETTI ; DON
GARLI TS; AL UNSER, RUSTY WALLACE; CALE
YARBOROUGH, RICHARD BURR, CASS BALLENGER,

HOMARD COBLE, United States Representatives,

LAUCH FAI RCLOTH, United States Senator,

Ani ci

Curi ae.



No. 97-1614

NATI ONAL ASSOCI ATI ON OF CONVENI ENCE STORES;
ACVE RETAI L, | NCORPORATED,

Plaintiffs - Appellants,

ver sus

DAVI D A. KESSLER, Conmi ssioner of the Food &
Drug Adm ni strati on; FOOD & DRUG
ADM NI STRATI ON,

Def endants - Appel | ees.

ATTORNEYS GENERAL OF THE STATE OF M NNESOTA;
STATE OF ALASKA; STATE OF ARIZONA, STATE OF
ARKANSAS; STATE OF COLORADQO STATE OF
CONNECTI CUT;  STATE OF FLORIDA;, STATE OF
HAWAI | ; STATE OF | LLINOS; STATE OF | NDI ANA;
STATE OF | OM; STATE OF LQUI SI ANA, STATE OF
KANSAS; STATE OF MAINE; STATE OF MARYLAND;
STATE OF MASSACHUSETTS; STATE OF M CHI GAN,
STATE OF M SSI SSI PPl ; STATE OF M SSOURI; STATE
OF MONTANA; STATE OF NEVADA; STATE OF NEW
HAMPSHI RE; STATE OF NEW JERSEY; STATE OF NEW
MEXI CO, STATE OF NEW YORK; STATE OF NORTH
DAKOTA;, STATE OF OH O STATE OF OKLAHOVA;
STATE OF OREGON, STATE OF RHODE | SLAND; STATE
OF SOUTH DAKOTA; STATE OF TEXAS; STATE OF
UTAH, STATE OF VERMONT; STATE OF WASHI NGTON;
STATE OF W SCONSI N, STATE OF WEST VIRA N A;
CTY AND COUNTY OF SAN FRANCI SCO  PUBLIC
Cl TI ZEN, THE AMERI CAN ACADEMY OF PEDI ATRI CS;
AMERI CAN  CANCER SOCI ETY; AMERI CAN COLLEGE
PREVENTI VE MEDI CI NE; AMERI CAN CANCER SOCI ETY;
AMERI CAN LUNG ASSQCI ATI ON;  AMERI CAN  MEDI CAL
ASSOCI ATI ON; AMVERI CAN VEDI CAL WOMEN' S
ASSQOCI ATI ON; AMERI CAN PUBLI C HEALTH
ASSOCI ATI ON;  AMERI CAN  SOCI ETY OF ADDI CTI ON
MEDI CI NE; THE HMO GROUP; NATI ONAL ASSOCI ATI ON
OF ELEMENTARY SCHOOL PRI NCI PALS; NATI ONAL
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ASSOCI ATI ON OF SECONDARY SCHOOL PRI NCI PALS;
NATI ONAL CENTER FOR TOBACCO FREE KI DS; STATE
OF KENTUCKY; WASHI NGTON LEGAL FOUNDATI ON,
("WLF'); MARIO ANDRETTI, DON GARLITS; AL
UNSER; RUSTY WALLACE; CALE YARBOROUGH; RI CHARD
BURR, CASS BALLENGER, HOWARD COBLE, United
St ates Represent ati ves, LAUCH FAI RCLOTH,
United States Senator,

No. 97-1605

UNI TED STATES TOBACCO COVPANY; BROM &
WLLIAVSON  TOBACCO  CORPORATI ON, CONWOOD
COVPANY, LP; NATI ONAL TOBACCO COWPANY, LP;

Pl NKERTON TOBACCO COMPANY; SW SHER
| NTERNATI ONAL, | NCORPORATED; CENTRAL CAROLI NA
GROCERS, | NCORPORATED, J. T. DAVENPORT,

| NCORPORATED, NORTH CARCLI NA TOBACCO
DI STRI BUTORS COWM TTEE, | NCORPORATED,

Plaintiffs - Appellants,

ver sus

FOOD & DRUG ADM NI STRATI ON; DAVI D A. KESSLER,
M D., Comm ssioner of Food and Drugs,

Am ci

Curi ae.

Def endants - Appel | ees.

ATTORNEYS GENERAL OF THE STATE OF M NNESOTA;
STATE OF ALASKA; STATE OF ARI ZONA; STATE OF
ARKANSAS; STATE OF COLORADQO STATE OF
CONNECTI CUT;  STATE OF FLORI DA, STATE OF
HAWAI | ; STATE OF | LLINOS; STATE OF | NDI ANA;
STATE OF | OM; STATE OF LQUI SI ANA; STATE OF
KANSAS; STATE OF MAINE;, STATE OF MARYLAND;
STATE OF MASSACHUSETTS; STATE OF M CHI GAN,
STATE OF M SSI SSI PPl ; STATE OF M SSOURI; STATE
OF MONTANA; STATE OF NEVADA; STATE OF NEW
HAMPSHI RE; STATE OF NEW JERSEY; STATE OF NEW
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MEXI CO, STATE OF NEW YORK; STATE OF NORTH
DAKOTA; STATE OF OHI O STATE OF OKLAHOWA;
STATE OF OREGON; STATE OF PENNSYLVANI A; STATE
OF RHODE | SLAND; STATE OF SOUTH DAKOTA; STATE
OF TEXAS; STATE OF UTAH, STATE OF VERMONT,;
STATE OF WASHI NGTON; STATE OF W SCONSI N, STATE
OF WEST VIRGNIA;, CITY AND COUNTY OF SAN
FRANCI SCG, PUBLI C Cl Tl ZEN, THE AMERI CAN
ACADEMY  OF PEDI ATRI CS; AVERI CAN  CANCER
SOCI ETY; AMERI CAN COLLEGE PREVENTI VE MEDI Cl NE;
AMERI CAN HEART ASSCOCI ATI ON;  AMERI CAN  LUNG
ASSCCI ATI ON;  AMERI CAN  MEDI CAL  ASSOCI ATI ON;
AMERI CAN MEDI CAL WOVEN' S ASSCCI ATI ON;  AMERI CAN
PUBLI C HEALTH ASSQOCI ATI ON; AMERI CAN SOCI ETY OF
ADDI CTI ON MEDI CI NE; THE HMO GROUP; NATI ONAL
ASSOCI ATI ON OF SECONDARY SCHOOL PRI NCI PALS;
NATI ONAL ASSCCI ATION  OF SECONDARY  SCHOOL
PRI NCI PALS; NATI ONAL CENTER FOR TOBACCO FREE
KIDS, STATE OF KENTUCKY; WASHI NGTON LEGAL
FOUNDATI ON, ("WLF"); MARI O ANDRETTI ; DON
GARLITS; AL UNSER, RUSTY WALLACE;, CALE
YARBOROUGH, RICHARD BURR, CASS BALLENGER
HOMARD COBLE, United States Representatives;
LAUCH FAI RCLOTH, United States Senator,

Am ci Curi ae.

ORDER

On a poll of the court on the petition for rehearing en banc
there voted in favor of rehearing en banc Judges Mirnaghan, M
Bl ane M chael and Motz, and there voted agai nst rehearing en banc
Judges Wdener, Ervin, N eneyer, Luttig, WIllians and Traxler.

It is accordingly ADJUDGED and ORDERED that the petition for

rehearing en banc shall be, and it hereby is, denied.
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The panel considered the petition for rehearing and is of
opinion it is without nerit.

It is accordingly ADJUDGED and ORDERED that the petition for
rehearing shall be, and it hereby is, denied.

Wth the concurrence of Judge Janes H M chael.

Judge Hall dissents. He would grant the petition for
rehearing for the reasons expressed in his separate opinion filed

wi th the opinion of the panel.

/s/ H E. Wdener, Jr.

For the Court

Chi ef Judge W/ ki nson, and Judges W1 kins, Ham |ton and Ki ng,

bei ng disqualified, did not participate in this decision.



